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INTRODUCTION

The Long-Term Care Legislative Oversight Committee was created by Senate 
Bill 190, 75th Legislative Session, to monitor the effectiveness and efficiency of 
the nursing facility regulatory system and to examine other long-term care issues.
Under the Health and Safety Code, Section 242.654, the report must include 
identification of significant problems in the nursing facility regulatory system and 
an analysis of the continuum of care of long-term care services available in 
Texas.

As stipula ted by the code, the committee is composed of two members of the 
Senate and two members of the House of Representatives; one public member 
appointed by the lieutenant governor and one public member appointed by the 
speaker of the House of Representatives.  The lieutenant governor and the 
speaker are responsible for appointing the presiding officer of the committee on 
an alternating basis.

On September 11, 2003, Speaker Tom Craddick appointed Representative 
Debbie Riddle as the presiding officer.  Senator Robert Duncan, Senator Chris 
Harris, and Representative Dan Ellis were appointed as the additional members 
of the legislature.  Mr. Jack Gay and Mr. Stan Studer were appointed as the 
public members.  Mr. Gay, appointed by the Speaker, is currently the President
of Tanglewood HealthCare Corporation.  Mr. Studer, appointed by the lieutenant 
governor, is the CEO of Care Inn Properties, Inc.

The committee was not assigned any formal interim charges, therefore, elected 
to focus on the most pressing issues surrounding long-term care.  The committee 
examined the issues of quality of care, quality assurance, Medicaid
reimbursement rates, liability insurance, the effects of tort reform, and possible 
funding methods such as a quality assurance fee and private long-term care 
insurance.

The committee held two hearings on September 22, 2004 and October 14, 2004
[See Committee Agendas] in Austin to hear invited and public testimony. At
these hearings, it became evident that quality of care directly relates to funding
level. Therefore, it was the committee's intent to examine the funding issues that 
surround long-term care.  Furthermore, it was the committee's intent to 
recommend approaches to alleviate the problems associated with long-term
care, so that it may not merely be a short-term fix, but a long-term solution.
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BACKGROUND

Over 2.7 million Texans are age 60 and older.1 By 2040, this number is 
projected to grow to 8.1 million, a 193 percent increase from 2000.2 According to 
AARP, there has been a 38 percent increase within the population age 85 and 
older since 1993.3 As the population trend indicates, it is necessary to determine
the appropriate policy to address the current and possible future concerns of 
long-term care.

Long-term care is defined in the Texas Human Resources Code, Section
22.0011 as 

"…the provision of personal care and assistance related to 
health and social services, given episodically over a sustained 
period, to assist individuals of all ages and their families, to 
achieve the highest level of functioning possible, and regardless 
of the setting in which the assistance is given…"

As of July 2004, 3,874 long-term care facilities operated in Texas.  Of the 3,874 
facilities, 409 were adult-day care facilities4, 1,391 were assisted living facilities5,
904 were intermediate care facilities for mental retardation (ICF-MRs)6, and 
1,170 were nursing facilities7.8 Care is also available within an individual's home 
or in an institutional setting.  The range of long-term care programs available to 
individuals addresses and meets most long-term care needs. According to an 
August 2003 report issued by the Texas Department of Aging and Disability 
Services, 366,598 individuals participated in over 26 funded programs in Texas. 

1 "Texas Demographics:  Older Adults in Texas."  Report by the Texas Department on Aging Office of 
Aging Policy and Information.  April 2003, pg. ix.
2 Ibid., pg. x.
3 "State Profiles - Texas:  Reforming the Health Care System."  Report by AARP.  April 2004, pg. 4.
4 Adult day care provides respite to caregivers and may provide therapeutic care.
5 Assisted living facilities provide assistance with activities of daily living for people who still live on their 
own in a residential facility.
6 ICF-MRs include both residential and state facilities.
7 Nursing facilities offer 24-hour care, with access to physicians, nursing staff, dietary regiments,
pharmaceutical services, and daily activity schedules.
8 Facts provided by Texas Association of Residential Care Communities.
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Texas ranks among the top ten states in the country in total spending on nursing 
home care, with expenditures totaling $1.87 billion in FY2003 and estimated
expenditures of $1.95 billion in FY2004.9 However, in terms of per capita 
spending on nursing homes, Texas ranks among the bottom ten states.  During 
the 78th Legislative Session, to address a $10 billion budget shortfall, the 
legislature cut spending across the board including nursing home funding.
Nursing home funding was cut by $80 million for the biennium. As a direct result, 
Medicaid reimbursement rates have become the most pressing issue in the 
industry.

In its recommendations to the 78th Legislature, dated January 2003, the Long-
Term Care Legislative Oversight Committee stated: “At the outset of the 77th

Legislature, the nursing home industry was in crisis:  liability insurance rates 
were skyrocketing, lawsuits were on the rise, funding was thought to be 
inadequate, and the regulatory process was often volatile.”

The same description of conditions in the Texas nursing home industry could 
have been applied to the outset of the 78th Session.  The financial conditions in 
the nursing home industry had continued to deteriorate, and there was no viable
market for liability insurance.

By January 2003 it had become clear that there were two major problem areas 
that overwhelmed institutional long term care providers who contracted with the 
state to provide nursing home services for its Medicaid10 program:  (1) adequacy 
of Medicaid reimbursement rates; and (2) availability of affordable liability 
insurance.  While actions by the 78th Session in the area of tort reform laid the 
groundwork to fix the problem of competitive liability insurance rates, the 
budgetary requirements that resulted in Medicaid rate reductions inc reased the 
already severe provider financial problems.

9 Presentation by the Health and Human Services Commission on the Department of Aging and Disability 
Services: Long-Term Care Services, September 14, 2004.
1 0 Medicaid is a state-federal entitlement program that pays for medical assistance for low-income
individuals who meet certain eligibility requirements. This program became law in 1965 and is jointly 
funded by the federal and s tate governments to assist states in providing medical long-term care assistance.
Medicaid is the largest source of funding for medical and health-related services for people with limited 
income.
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As a consequence of the extensive testimony provided to the current committee, 
the committee concludes the following:

• Although there are signs that warrant optimism about the beginnings of a 
regeneration of the competitive market for liability insurance in Texas, it 
still has a long way to go.

• The disparity between nursing home providers’ costs to provide quality 
care and the rate at which the state Medicaid program reimburses them 
has exceeded what could be described as a critical level.

• The funding requirements necessary to close the gap between provider 
costs and Medicaid reimbursement levels will require the implementation 
of innovative methods of financing that can substantially increase the 
state’s capacity to draw down previously untapped federal matching funds.

This report discusses each of these conclusions in greater detail as follows.
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SECTION 1:

FUNDING
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BACKGROUND

Funding for long-term care may come from several different sources.  Care 
funding may come from federal, state, or private sources, or perhaps a mixture of 
the three.  Funding sources may be further divided into Waiver Community 
Services, Non-Waiver Community Services, Institutional Services, and Acute 
Care Services.  Within Texas, Medicaid is the largest single monetary contributor 
to long-term care funding in the state.  Entitlement programs, such as Medicaid, 
must serve all persons that meet Medicaid's eligibility requirements and Medicaid 
must pay for any service included in the state Medicaid program.  Non-
entitlement services are those that fall outside the Medicaid state plan and/or are 
funded with general revenue and other federal funds.  Unlike entitlement 
programs, the states have the authority to limit the number of individuals served.
Medicare is a non-entitlement program and a large contributor to long-term care 
funding.  Medicare may pay up to one hundred days of care in a nursing facility 
or home health care after a period of hospital care and in addition to paying for 
Hospice care.  Other sources of funds may be found in various federal and state 
programs, quality assurance fee, and/or within the pockets of many consumers, 
their families and friends, or in the form of special/private insurance.11

The Texas Department of Aging and Disabilities Services (DADS) FY2004
budget is $4.8 billion and its FY2005 budget is $4.75 billion.  The nursing 
facilities and hospice payments encompass the highest percentage of the total 
budget at 40.5% in FY2004, $1.95 billion and 37.4% in FY2005, $1.78 billion.
The waiver and entitlement programs are a close second with over $1.6  billion 
combined budgeted in FY2004.12

11 Texas Health and Human Services Commission.  A report on Department of Aging and Disability 
Services: Long-Term Care Services. September 14, 2004.
12 Ibid.
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MEDICAID REIMBURSEMENT

In its report to the 78th Legislature in January 2003, the Long-Term Care 
Legislative Oversight Committee included the following comment:

“Notably, DHS [the Texas Department of Human Services] has concerns 
that if provider rates are not adequately funded, the quality of service may 
be reduced because providers will be forced to trim funding in other areas 
to compensate for inflation.”

Because of budgetary considerations, the 78th Legislature reduced Medicaid 
reimbursement rates essentially across the board for all providers.  In the case of 
nursing homes, the rate reduction was 1.75% below the level that had been set 
in September of 2001.  That reduced rate level was continued for the state's
FY2005 [See Appendix] .

In October, the committee heard testimony from the Texas Health and Human 
Services Commission (HHSC), that a  restoration of nursing home base 
reimbursement rates to a level that reflects the results of methodology 
calculations that are in its current rules would necessitate an increase of 
approximately 25% above the rates currently in place.  Although this 
methodology is somewhat complex in its actual formulas, it essentially reflects an 
average actual spending level of providers as reported on their most recent cost 
reports, conservatively inflated forward to the current rate year.

This rate setting methodology is commonly referred to as “prospective flat rate”.
This means that the annual rate is set at the beginning of the fiscal year for 
payment prospectively, and that the base rate is the same for all providers with a 
similar mix of resident medical acuities.  Higher acuity levels are reimbursed at 
higher direct care rates based upon eleven acuity levels, or TILEs (Texas Index 
for Level of Effort).  Yet each TILE level is the same statewide.

In addition to the four base rate components, which include a direct care TILE 
level rate, a general and administrative rate component, a dietary rate 
component, and a facility use fee, the reimbursement rules also provide 
opportunities for providers to qualify for two other rate “add-ons”:  (1) the liability 
insurance rate add-on referred to above, and (2) an optional rate increment 
administered as the Nursing Facility Direct Care Staff Enhancement program.

The Nursing Facility Direct Care Staff Enhancement program, implemented in 
2000, allows facilities the option to request, additional reimbursement for direct 
care staff (the RNs, LVNs and Nurse Aides who provide the daily care for 
residents) within an array of incremental levels in exchange for a contractual 
obligation to be accountable at the end of the year for having met specific direct 
care staffing and/or spending requirements for that additional reimbursement.
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Failure to meet those obligations results in a “recoupment” of all or a portion of 
that additional reimbursement.  The program is based upon the assumption that 
quality of care improves when there is an increase in direct care staff.

Funding for the staffing enhancement program was expanded significantly by the 
2001 Texas Legislature, and facility participation in the program also expanded.
However, there has been no additional funding for expansion of the program 
since that time.  The current rules of the Health and Human Services 
Commission provide for an annual enrollment for new facilities to participate in 
the program, or for current participants to i ncrease their levels of participation.
But award levels are grandfathered to prior participants and participation levels.

As a consequence, the past several years have resulted in a shortfall of funds 
relative to participation requests.  The persistence of this shortfall over time 
results in inequities between reimbursement levels for contracting providers that 
has implications for, among others, market competition.  The Health and Human 
Services Commission recently adopted rules that attempt to begin to equalize the 
annual award disparity, but the better solution for this important program is 
adequate funding.

METHOD OF FINANCING:  QUALITY ASSURANCE FEE

In its legislative appropriations request for FY2006 and FY2007, the Health and 
Human Services Commission itemized exceptional items totaling approximately 
$500 million in general revenue, which would be matched with federal funds to 
restore nursing Medicaid reimbursement rates to a level supported by the state’s 
own methodology calculations.  That is a massive number.  It is especially big 
when placed in the context of a legislature that will be faced with budgetary 
problems driven by the needs of school financing and property tax reform.

The committee received testimony concerning methods that are currently in use, 
or in the process of being implemented in many other states, to increase the 
draw down of federal dollars as matching funds for revenues generated from the 
same providers who will benefit from those matching funds.  The implementation 
of such a funding mechanism in Texas has been previously proposed as a 
“Quality Assurance Fee (QAF)."

Federal law permits a QAF to be assessed on skilled nursing facility beds as long 
as the total tax does not exceed six percent of nursing home revenues.  A state's
imposition of a QAF on nursing facility beds will result in the state receiving 
additional Medicaid dollars and the cost of the tax going back to providers 
through an increase in the Medicaid reimbursement rates.  With an increase in 
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the Medicaid reimbursement rates, nursing homes can improve the quality of 
care.

On March 9, 2001, Senator Mike Moncrief introduced to the Texas Legislature 
Senate Bill 1592,13 which related to the "imposition of a quality assurance fee on 
nursing institutions."  It would have imposed a QAF on each institution for which 
a license fee must be paid under the Texas Convalescent and Nursing Home 
Licensure Act.

Under SB 1592, the fee would have been based on a fixed daily amount that 
would produce annual revenues equal to six percent of the total annual gross 
receipts for institutions in Texas multiplied by the number of "patient days."  Each 
institution would determine its number of patient days by adding: 1) the number 
of patients occupying an institution bed immediately before midnight of that day; 
2) the number of beds that are on hold on that day and that have been placed on 
hold for a period not to exceed five consecutive calendar days during which a 
patient is in the hospital; and 3) the number of beds that are on hold on that day 
and that have been placed on hold for a period not to exceed fourteen 
consecutive calendar days during which a patient is on therapeutic home leave.
HHSC would collect the fees in a quality assurance fund and would use the 
money, together with matching federal money, to offset allowable expenses 
under the state Medicaid program and increase reimbursement rates paid under 
the Medicaid program to institutions.  The 77th Legislature failed to pass SB 
1592 because the broad-based requirement under CMS rules attracted many 
opponents.

The committee understands that there are certain types of waivers to federal
rules that CMS has granted to certain states in the approval of these funding 
mechanisms that could further mitigate the adverse financial impact on the small 
number of providers who will not directly benefit.  The committee also 
understands that the Health and Human Services Commission has made 
inquiries to CMS regarding how certain types of waivers may be applicable to 
Texas.

13 SB 1592, 77th Texas Legislature, Reg. Session, available at http://www.capitol.state.tx.us/cgi-
bin/tlo/textframe.cmd?LEG=77&SESS=R&CHAMBER=S&BILLTYPE=B&BILLSUFFIX=01592&VER
SION=2&TYPE=B.
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METHOD OF FINANCING:  PRIVATE LONG-TERM CARE INSURANCE

In order to control Medicaid spending, it is necessary for the legislature to 
increase outside resources.  An option in addition to the Quality Assurance Fee 
is encouraging and incentivizing the purchase of private long-term care 
insurance.  In 2002, private insurance in the United States paid for 11 percent on 
long-term care and only seven percent on nursing home care.14

The Robert Wood Johnson Foundation initiated a public/private partnership 
between state governments and private insurance companies.  This was known 
as the Program to Promote Long-Term Care Insurance for the Elderly, also 
known as the Partnership Program.  California, Connecticut, Indiana, and New 
York received grants to implement this program.  The Partnership Program 
allows for the combination of special Medicaid eligibility standards and asset 
protections with private long-term care insurance coverage.  Consumers 
purchase private insurance policies for a fixed period and then when it expires, 
continued coverage by Medicaid begins, even though the consumer is ineligible 
under normal standards.15

However, in 1993, the United States Congress passed the Omnibus Budget 
Reconciliation Act (OBRA).  OBRA removed the asset protection component of 
the program, thereby, preventing transfer of assets.

If long-term care insurance policy is bought at the age of 65, the policy can cost 
$2,186 per year.16  This number increases with age.  The Urban Institute 17

published a report on November 1, 1997 called "Long-Term Care for the Elderly 
and State Health Policy."  In this report, they state that "only 10 to 20 percent of 
the elderly can afford private long-term care insurance.  Thus, long-term care 
policies are affordable mostly by people who would not spend down to Medicaid 
without the insurance."

14 Ellen O'Brien and Risa Elias, Kaiser Commission on Medicaid and the Uninsured, "Medicaid and Long-
Term Care" (May 2004), 1.
15 Texas Legislative Council.  Memorandum to the Legislative Oversight Committee on Long-Term Care, 
November 5, 2004.
16 Susan Coronel and Craig Caplan.  Long-Term Care Insurance in 1994 (Washington, D.C.: Health
Insurance Association of America, 1996).
17 Urban Institute is a non-partisan economic and social policy research organization located in 
Washington, D.C.
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RECOMMENDATIONS

It is important to note that long-term care is engulfing Medicaid.  The committee 
recommends several methods to reduce this cost and add supplemental funding.

1. If the funds are available, then it is vital that Medicaid reimbursement rates 
be increased to better meet the needs of the patients so that the expected 
quality of care is met and exceeded.

2. If the Staff Enhancement Program is to be expanded, it is necessary to 
provide enough funds so that the discrepancy between funding and 
expansion coincides.

3. Since additional funding for long-term care is crucial, the state should 
consider several innovative methods, including Quality Assurance Fee, to 
draw down federal dollars to supplement Medicaid.  The state should also 
look at ways to increase the awareness and purchasing of private long-
term care insurance by incentivizing or communicating effectively to the 
citizens of Texas the need for less-reliance on state money.

4. The legislature should work with HHSC and provider groups to initiate the
draw down of additional federal funds.  Currently, a waiver request has 
been placed with Centers for Medicare and Medicaid Services (CMS) for 
approval from the broad based requirement as described in 42 CR 
§433.68(c).  If CMS approves this waiver, it is necessary that the state 
study this issue further with the development of a workgroup.  The 
committee supports compromised legislation that takes into account the 
burden of taxation of private-pay residents.  Funding requirements for 
Medicaid should mitigate to the greatest extent possible any potential 
fiscal impact on private-pay residents of nursing homes.

HHSC should work with CMS to structure an acceptable waiver to reflect 
this intent.  If an acceptable waiver cannot be approved or agreed upon, 
then the committee does not recommend QAF to be placed on nursing 
facilities, but instead recommends that the legislature work on alternative 
methods to fund long-term care.
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SECTION 2:

NURSING HOME 
LIABILITY INSURANCE
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BACKGROUND

Nursing home liability insurance has been a perennial issue for the last several 
sessions of the Texas Legislature.  The 77th Legislature recognized the need to 
address these problems with its passage of Senate Bill 1839, the “Long-Term
Care Facility Improvement Act18”.  This legislation was enacted to address what 
were commonly viewed as some of the root causes of the skyrocketing liability 
insurance costs facing the nursing home industry.  Its provisions attempted to 
address the question of cost and availability by authorizing the Joint Underwriting 
Association (JUA)19, which is the state’s insurer of last resort, to offer 
professional liability insurance for nursing homes - an insurance product not 
previously offered by the JUA.  The legislation also had provisions that 
addressed certain other legal and regulatory issues thought to be in some way 
contributing to the litigious nature of institutional long-term care.

For the first time, a nursing home not otherwise eligible for coverage from the 
association would be eligible if it demonstrated that it had made a “verifiable 
attempt” to obtain coverage but could not obtain substantially equivalent 
coverage and rates elsewhere.  The JUA alternative would now be available for 
both profit and non-profit facilities.

Unfortunately, liability insurance costs for physicians, hospitals, and nursing 
homes reached a crisis point by 2002.  Physicians were leaving the state to 
practice medicine in less litigious states, and nursing homes were simply unable 
to obtain affordable coverage in any capacity.

By 2003, on average, covered nursing homes were faced with annual premium 
price increases in excess of 50% for increasingly inferior insurance products20.
High rate increases were threatening access to care.  Physicians in some areas 
of the state had limited their practices, retired early, or left Texas altogether.
Access to OB/GYN Care was hindered, as were the increasing numbers of 
neurologists no longer performing surgery21.  An increasing number of nursing 
homes were “going bare22”—making the decision to go without the security of 
liability insurance coverage because they could not afford it.

18 SB 1839 by Senator Robert Duncan and Senator Mike Moncrief was a comprehensive approach to 
address the quality of care, insurance rates, and damage awards.
19 JUA is the Texas Medical Liability Insurance Underwriting Association.  Coverage can be obtained 
through the JUA if two insurers in the admitted voluntary market reject application for coverage. The JUA 
requires evidence of the rejections. The JUA considers a rejection to have occurred if the applicant is 
accepted in the admitted voluntary market at a rate higher than the rates charged by the JUA. 
http://www.tdi.state.tx.us/company/jua_facts.html#q1
20 A.M. Best Company Review, July 1, 2004.
21 House Research Organization, HB 4.
22 "Going bare" is a term used to indicate homes without any insurance coverage.
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TORT REFORM

In 2003, the 78th Texas Legislature enacted comprehensive tort reform 
legislation with the passage of House Bill 423 and House Joint Resolution 324.
Their passage was largely in response to medical professionals’ inabilities to 
continue to provide affordable health care while at the same time having to deal 
with issues such as protecting themselves from frivolous lawsuits.  Also known 
as the “Medical Liability and Insurance Improvement Act of Texas,” HB 4 sought 
to help ensure patient access to care by capping large jury awards, which had
driven up the cost of medical malpractice insurance for years prior.

Texas recognized the need to address these tort issues just as other states had 
enacted similar reforms to address similar problems.  California passed its 
Medical Injury Compensation Reform Act (MICRA) 25 in 1975.  It was considered 
the nation’s most comprehensive set of medical malpractice revision initiatives.
A study conducted by the RAND Corporation's Institute of Civil Justice in Santa 
Monica, California found the MICRA had a significant effect on premium rates in 
California.  In 1976, when California’s MICRA law went into effect, the average 
medical malpractice premium was $24,000, in 2001 dollars. In 2001, the 
average premium was only $14,000. Premiums in California, adjusted for 
inflation, are lower than what they were before it was implemented.26

House Bill 4 and HJR 3 in November of 2003, became the law in Texas, seeking 
to limit the liability of insurers and therefore to let them pass on the savings to 
health care providers, including physicians, hospitals and nursing home facilities.

23 HB 4 by Representative Joe Nixon, et al. was a comprehensive tort reform bill. HB 4 contains elements
addressing medical malpractice, admissibility of evidence regarding nursing homes, and assignment of 
judges in health care liability claims.  It became effective on September 1, 2003.
24 HJR 3 by Representative Joe Nixon, et al. allowed the voters to approve a constitutional amendment to 
limit damages, except economic damages.  This legislation was in response to the passage of HB 4 and to 
Lucas v. U.S ., 757 S.W.2d 687 (1988) where the high court found that limiting recovery for people injured
by medical negligence for the purpose of reducing malpractice premium rates was unconstitutional as 
violating Texas Constitution, Art.1, sec. 13, the Open Courts Doctrine, which guarantees meaningful access 
to courts.
25 The law, which was enacted when California was facing an insurance crisis, is being considered as a 
model for medical malpractice reform in other states.
26 Daniel P. Kessler and Mark B. McClellan, "The Effects of Malpractice Pressure and Liability Reforms 
on Physicians' Perceptions of Medical Care," 60 Law and Contemporary Problems 1:81-106 (1997), pg. 
105.
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In the short time since the passage of tort reform in Texas, rates have slowed 
their exponential growth upwards. Moreover, we have seen the accessibility for 
medical malpractice rates for hospitals and physicians becoming more palatable.
In addition, several new insurance companies have returned to the Texas
marketplace to write professional liability insurance coverage for doctors and 
hospitals.27

The impact on nursing homes, so far, is different.  Immediately prior to the 
passage of HB 4 and HJR 3, the competitive market for nursing liability insurance 
had effectively disappeared.  Although carriers are at least beginning to test the 
market, the protections of tort reform legislation in Texas have not had the time to 
take their full effect.

For instance, in the month prior to the effective date of HB 4, a precipitous 
number of lawsuits were filed.28  The adjudication of these suits could take years 
to reach a  final resolution, and therefore, prolong the unwillingness of carriers to 
re-enter the Texas market. In addition, because the caps on economic damages 
were set higher than that of physicians, nursing homes continue to have the 
perception of “deeper pockets” to litigate.

EXAMPLES OF LIABILITY INSURANCE COSTS 
CONFRONTING NURSING HOMES

The following is a real life example of the premiums confronting a Texas nursing 
home service provider for liability insurance coverage.  This is a relatively small 
home, and consequently reflects lower than average rates, as policy premiums 
correlate with the total number of nursing home beds in each facility:

Policy
Year:

1994/19
95

1995/19
96

1996/19
97

1997/19
98

1998/19
99

1999/20
00

2000/20
01

Premiu
m:

$10,117 $10,050 $10,050 $10,050 $12,588 $33,769 $65,000

27 Long-Term Care Legislative Oversight Committee, Texas Department of Insurance, October 14, 2004.
28 The number of claims dramatically increased for the month of August 2003 due to the effective date of 
September 1, 2003. Long-Term Care Legislative Oversight Committee, Texas Association of Homes and 
Services for the Aging, October 14, 2004.
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When the provider was confronted with the $65,000 quote, the decision was 
made to 'go bare.'  Quotes on a current policy with similar coverage limits such
as those in earlier years would be between $125,000 and $175,000.29

For this facility, had it chosen to purchase a policy at these premium rates, it 
would be eligible for additional liability insurance reimbursement of approximately 
$26,000 per year.

The nursing home industry has yet to feel any concrete financial relief.
According to TDI, there are eight non-admitted or surplus-line carriers30 that still 
offer coverage to nursing homes and assisted living facilities (on a limited basis) 
but the current premium per bed is well over $1,000. The markets that do offer 
the coverage are now more willing to entertain lower coverage options.  It will
take time for the tort limitations to have an effect on the market.

The companies that offered the coverage in the past are still dealing with claims 
made as late as 2003 for coverage that may have ceased in the year 2001.  Prior 
policies had been 
provided on an ‘occurrence’ basis that allows claims to be made even after the 
coverage expired or was canceled as long as the trigger to the claim occurred 
during the policy period.

The state’s Medicaid reimbursement rules provide that as long as a facility can 
demonstrate that it carries liability insurance coverage, it is eligible for a Medicaid 
rate 'add-on.'  Currently, for each Medicaid day of service provided, such a facility 
receives an additional $1.68 in reimbursement.  The total revenue impact of this 
additional reimbursement is substantially less than it seems, as illustrated by the 
following example.

A typical Texas nursing home has about 100 licensed beds.  Of those, 
approximately 85% are occupied.  Of those 85 occupied beds, the Medicaid 
program possibly covers 70% of the residents.  Consequently, a facility could 
expect approximately $36,000 in Medicaid reimbursement for carrying insurance, 
while the cost of minimal coverage for those beds could easily be double that 
amount.

29 Colley & Associates, Houston, Texas.
30 Non-admitted and surplus line carriers are not licensed to sell insurance in Texas.  However, to be 
eligible, they must be licensed in their home state or home country. By law, an agent can place a risk with a 
surplus lines company only after making a "diligent effort" to find an admitted carrier to issue the policy.
http://www.tdi.state.tx.us/consumer/cbo15.html.
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Recent information received from Texas Health and Human Services have 
indicated that the number of nursing homes providing  evidence of liability 
coverage for the purpose of the add-on reimbursement was 694 out of 1,136
Medicaid nursing homes in Texas.  This is roughly 60% of the total. However,
the overages that are being purchased, and the prices paid for them are a small 
fraction of the value prior to the Texas insurance crisis.

Additionally, a factor that has to be considered is that a great number of this 694 
figure is attributable to large regional or national organizations (chains) that have 
secured coverage via 'captive’ or other non-traditional insurance.  Some of these, 
along with some smaller independent operations, have obtained what is referred 
to as ‘finite’ coverage.  This is a method under which a nursing home provides
evidence of coverage based on a limit for which they have provided collateral,
either a line of credit or cash funds to the company.  Fees apply in addition to the 
collateral.

RISK RETENTION GROUPS

There are a number of parties that are either formed, are forming, or are looking 
into forming ‘Risk Retention Groups31’ to offer general/professional liability 
coverage to Texas nursing home owners and operators.

For example, the ‘Eldercare’ RRG is already available and is offered across the 
United States.  There is some participation in Texas.  This plan offers a range of 
limits of liability up to $1,000,000/3,000,000.  The deductible is $50,000 per
claim.  Defense is included within the limit. As the limits increase, so do the 
costs.  Based on recent quotes/indications the premium or cost including the 
capital contribution is approximately 50% of what it would be on the traditional 
basis.  Risk Management Fees and State taxes apply in addition to the premium 
charge.  In addition to the first year’s capital contribution, there will be a capital 
contribution each year at renewal.  Prior acts coverage is available.

In order to legally offer and provide insurance in Texas, the RRG must be filed 
with the State of Texas and must have provided certain required data including 
the capitalization plan.  Only those RRG’s that meet the State’s criteria will be 
approved for the ‘reimbursement add-on’ and both of these fit that category.
(Note: State Guaranty Funds are not available for ‘Risk Retention Groups.')

31 A risk retention group is any corporation or other limited liability association, which is organized for the 
primary purpose of and whose primary activity consists of assuming and spreading all or any portion of 
commercial liability exposure of its members; which is chartered and licensed as a liability insurance 
company.
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TEXAS MEDICAL LIABILITY INSURANCE UNDERWRITING ASSOCIATION

The Texas Medical Liability Insurance Underwriting Association, also called the 
JUA, makes insurance available to physicians, hospitals and nursing homes.
There was no reduction in these rates for nursing homes since September 2003.
The Texas Department of Insurance denied an increase request of 35% and 68% 
for doctors and hospitals, respectively.  The JUA currently insures about 2,500 
doctors, 29 hospitals and 50 nursing homes across the state.

At a recent committee hearing of the Long-Term Care Legislative Oversight
Committee, the committee heard testimony on the rates for this insurer of last 
resort.  The premiums are determined on a provider specific basis based upon 
their classification into one of five risk groups, or 'Tiers.'

The following illustrates the lowest available rate (Tier I Level) based on 1st year 
claims made and a deductible of $25,000 – professional liability only.  Employees
may be included as additional insured/scope of duties for the nursing home.

Limit: $250,000/$750,000 $690*

Limit: $500,000/$1,500,000 $770*

Limit: $1,000,000/$3,000,000 $842.50*

*per average occupied bed past 12-months

The highest coverage limits are those that were typical of policies prior to the 
advent of the current insurance crisis.  Few nursing homes in Texas would be 
eligible for classification in Tier 1. It is more typical that they would be placed in
Tier 2 or 3 (higher risk).

Furthermore, for each successive year of coverage, and premium are increased 
in consideration of the increased exposure due to potential claims for events in a 
previous covered year.  Full coverage is not reflected until the fourth consecutive 
year.

With this information from the JUA, a clear picture emerges of the market 
conditions that still confront Texas nursing home operators.  The premium cost 
for a level of coverage typical of the period prior to the current insurance crisis 
(i.e., $1,000,000/$3,000,000) is at the time when full coverage occurs (i.e., the 
fourth year and every year thereafter).
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In addition, the cost of separate general liability coverage ranges between $300 
and $400 per licensed bed per year.  This is in addition to any premium that 
applies with JUA.  To qualify for this level of premium, the nursing home has to 
have point accumulation of less than ‘0’.  Debits and credits are applied based on 
certain factors.  The next level premium increases by 80% (points 0 – 25).  After 
this, the cost is considerably greater.

As the provider of last resort, the JUA admitted to the committee that its rates are 
not designed with a competitive market in mind.  They exist simply to ensure that 
coverage is available when the market becomes exceedingly dysfunctional as to 
preclude participation by any other suppliers.  Furthermore, the criteria 
developed to determine how facilities would be classified into the five separate 
Tiers, or risk groups, should be re-evaluated to determine how well those criteria
are meeting the needs of both the JUA and eligible nursing homes.

Availability of general liability is another problem faced by providers.  During the 
October 14, 2004 Long-Term Care hearing, the JUA testified that they do in fact 
offer general liability.  Nevertheless, providers have been unable to obtain 
general liability coverage through them.  If a nursing home only purchases
professional liability, it is exceedingly difficult for that facility to acquire general 
liability elsewhere.  Many homes have faced various consequences due to a lack 
of general liability coverage.

For example, Barbara Duelm, LNFA, with the Sarah Roberts French Home, a 
not-for-profit Medicaid nursing home, testified that their home could not renew 
their Medicare Part B provider number32 because they did not have any general 
liability coverage.  They attempted to purchase general liability coverage from the 
JUA; however, they would not offer general liability to them.  As a result, they lost 
$2,800 per year on TILE reimbursement33.

32 Medicare Part B helps cover your doctors’ services and outpatient care. It also covers some other 
medical services that Part A does not cover, such as some of the services of physical and occupational 
therapists, and some home health care. Part B also helps pay for these covered services and supplies when 
they are medically necessary.

33 TILE reimbursement is the Texa s Index for Level of Effort Case Mix Classification System, the 
reimbursement rates for the direct care staff and other residents.  Eleven TILE classes are determined 
through a statistical analysis of resident resource utilization data.
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SUMMARY

The medical malpractice insurance crisis in Texas is healing.  Due to the reforms 
of the 78th Legislature, the expectation is that the climate – and costs to health 
care providers such as nursing homes and long-term care facilities will eventually
result in cost savings.  However, we are not there yet.  A flood of lawsuits were 
filed shortly before these reforms took effect.  Unfortunately, these will have to 
wind their way through the previous system of huge jury awards.  Insurers will 
still have to factor the future cost of claims into their new rates.

State regulators are currently rejecting rate hikes in this area.  In a presentation 
to the Long-Term Care Legislative Oversight Committee on October 14, 2004, 
Texas Department of Insurance Commissioner Jose Montemayor said that 
during a recent telephone survey of insurers and brokers, TDI staff identified 10 
companies writing professional liability insurance for long-term care facilities
(nursing home and assisted living), 8 surplus-lines companies, 1 admitted 
company, and 1 risk retention group.  However, two companies reported that
they only write  renewals and do not accept new nursing home business.
According to the testimony, those companies indicated that they are considering
writing new business in light of HB 4 and HJR 3’s Proposition 1234 passage.  In 
fact, the three new companies that recently began offering professional liability 
policies to long-term care facilities specifically cite HB 4 and Proposition 12 as 
their reason for entry into the Texas market.  The state of Texas needs to 
continue to monitor this progress and work hard toward making liability insurance 
affordable for long-term care facilities in Texas.

34 Prop. 12 added sec. 66 to Art. 3 of the Texas Constitution, authorizing the Legislature to set limits on 
damages, other than economic damages.
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RECOMMENDATIONS

It is imperative that the legislature allow the market to continue to re-develop.

1. The Texas Department of Insurance should convene a workshop to 
investigate the concerns surrounding the  parameters used for the five JUA 
risk tier classifications of facilities before September 1, 2005. The scope
of the discussion should include but is not limited to tier escalation against 
smaller facilities and the need to consider the entire experience of the 
administrator and not just the amount of time spent at one facility for the 
purposes of the tenure score.35

2. Carriers need to be encouraged to recognize more rapidly in premium 
rates the precipitous decline in numbers of claims filed, and other 
manifested impacts of the implementation of HB 4.  It is important that the 
legislature not impose mandatory liability insurance with the current 
market conditions.  Instead, the committee recommends that the state 
continue to monitor the development of a viable competitive market for 
liability insurance.

3. The legislature should investigate the means of better informing nursing 
facilities of the availability of general liability at the JUA.

35 This relates to Criteria 4 under the JUA's tier rating system.
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SECTION 3:

REGULATION AND
QUALITY OF CARE
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BACKGROUND

The state of Texas is subject to the federal rules governing long-term care 
facilities.  Each individual state, within the United States, is required to follow the 
federal rules as a minimum standard.  The states may pass legislation by 
creating more stringent guidelines, but may never allow less regulation than the 
federal rules.  The federal regulations  can be found in the Code of Federal 
Regulations (CFR), Title 42, entitled Public Health36.  Within the Texas statutes 
resides state specific long-term care legislation.  These laws are found in the 
Texas Health and Safety Code, Title 4, entitled Health Facilities.  Title 40, Part 1 
of the Texas Administrative Code (TAC) governs state long-term care facilities.
The applicable code is as follows:

• Nursing Facilities - Chapter 19, Subchapters A-R and T-AA
• Assisted Living Facilities - Chapter 92, Subchapters A-H
• ICF/MR-RC Facilities - Chapter 90, A-D, F-H, J, and L
• Adult day Care - Chapter 98, Subchapters A-H
• Home and Community Support Services - Chapter 97, A-G

Texas requires that all long-term care providers be licensed or certified and in 
compliance with all licensure rules to begin and remain in operation.  Providers 
interested in participating in Medicare and/or Medicaid programs must be 
certified and in compliance with federal regulations under Titles XVIII and/or XIX 
of the Social Security Act.  State owned ICF-MR/RC facilities and skilled hospital 
units are also required to be certified in order to participate in Medicare and/or 
Medicaid.  The Long-Term Care Regulatory Credentialing Department of the 
Department of Aging and Disability Services (DADS) includes the Nursing Facility 
Administrator Licensing and Investigations (NFA), Nurse Aide Registry (NAR), 
Employee Misconduct Registry (EMR), Medication Aide (MA), and Nurse Aide 
Training and Competency Evaluation Programs (NATCEP) programs.  The 
agency licenses, certifies, and permits the following people for employment: 
2,200 licensed nursing facility administrators; 105,000 active, certified nurse 
aides; and 8,000 permitted medication aids37.  DADS is responsible for licensing, 
surveying, certifying, and regulating the following long-term care providers:
1,170 Nursing Facilities (licensure and certification); 904 ICF-MR/RC Facilities 
(licensure and certification); 1,384 Assisted Living Facilities (licensure); 414 Adult 
Day Care Facilities which provide Day Activity and Health Services (DAHS) 
(licensure and certification); 2,916 Home and Community Support Service 
agencies, including home health, Hospice, and personal attendant services 
(licensure and certification); 326 Home and Community-based Service Providers;
and 87 Texas Home Living Waiver Authorities.

36 http://www.capitol.state.tx.us/statutes/hstoc.html
37 http://www.dads.state.tx.us/business/ltcr/credentialing/index.html
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The DADS survey process consists of the following:

• Long-term care facilities and agencies are surveyed on an annual 
basis via unannounced visits

• Annual surveys last from 2-5 working days, depending on the size of 
the facility/agency

• Surveys measure compliance with state licensure standards and/or 
federal regulations

• Facility surveys also measure compliance with Life Safety Code 
physical plant and fire safety code standards

• If deficiencies or problems a re identified, corrective actions are 
evaluated in follow up visits until all are corrected

• Facility or agency investigations are conducted as needed for self-
reported incidents and/or complaints registered with Regulatory 
Services by consumers, families, etc.

• Lastly, facility or agency visits are also conducted as needed for 
change of ownership and/or facility/agency relocation

The DADS enforcement process consists of the following measures:

• Appropriate enforcement actions are chosen based on the scope and
severity of identified problem areas;

• Enforcement actions include: temporary holds placed on vendor 
payments pending completion of corrective action(s); administrative 
(monetary) penalties  imposed by the Department of Aging and 
Disability Services (DADS); and/or civil (monetary) penalties imposed 
by the Attorney General in conjunction with DADS;

• Amelioration of violations;
• Appointment of a trustee;
• Emergency suspension and closing order;
• Suspension of admissions;
• Denial of a license;
• Revocation of a license;
• Civil monetary penalties;
• Termination of the provider agreement;
• Denial of payment for new admissions, all Medicare and/or Medicaid 

residents;
• Creation of a temporary management agreement
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If a provider disagrees with the findings and/or recommendations made by a 
survey team, the provider may opt to appeal the findings of the team.  The DADS 
appeals process may consist of any of the following:

• Informal reconsideration - This process is conducted by the 
Enforcement Section of DADS Regulatory Services based on a 
request from an ICF/MR provider.  The review includes an analysis of 
the deficiencies cited by the survey team and the provider's rebuttal 
information/evidence.  The decision reached from this process is 
limited to the enforcement action - specific deficiency citations are not 
changed.

• Informal dispute resolution - The IDR is conducted by staff from the 
Health and Human Services Commission based on a request from a 
nursing facility, assisted living facility, or ICF/MR provider.  The review 
induces an analysis of the statement of deficiencies cited by the survey 
team and the provider's rebuttal information/evidence.  The decision 
from this process may delete or change the content of the deficiency 
(or deficiencies) cited.

• Informal review of violations - This review is conducted by staff at 
the Health and Human Services Commission based on a request from 
a Home and Community Support Services Agency (HCSSA) to refute 
licensure.

• Opportunity to show compliance - This is a process in which a 
provider of any type is allowed an opportunity to show compliance with 
all licensing requirements prior to the institution of proceedings to 
revoke or suspend a licensure, or to deny an application for renewal of 
a license.

A Long-term Care Plan for People with Menta l Retardation and Relation 
Conditions was prepared by the Texas Department of Mental Health and Mental 
Retardation (TDMHMR) pursuant to Section 533.062 of the Texas Health and 
Safety Code.38  Dominant legislation relevant to the Long-term Care Plan is as 
follows:

• 77th Legislature: HB 966, SB 367, and SB 368
• 78th Legislature: HB 2292, HB 1 (MHMR Rider 70), HB 1 (MHMR Rider 

12), HB 1 (MMHR Rider 44), and HB 1 (MHMR Rider 45)

38 The Long-Term Care Plan for People with Mental Retardation and Related Conditions, Fiscal Years 
2004-2005 (Adjusted November 2003), Texas Health and Human Services Commission.
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Quality of care issues have been the topics of interest for some time.  The 1956 
Commission on Chronic Illness reported widespread problems in the United 
States over all quality of care.39  More recently, HB 2644, passed in the 1995 
legislative session, prohibited Texas from establishing nursing home standards 
different from those the federal government uses for Medicare and Medicaid 
certification.  The nursing home industry, which proposed the bill, contended that 
the state rules did not add much to quality-of-care regulation, and that the state 
rules never figured into the federal certification decisions.  In September 1996, a 
committee of the Texas Board of Nursing Facility Administrators developed new, 
much stronger draft regulations.  These rules were proposed after it was reported 
that the board had failed to discipline any nursing home administrators since 
1993, including twenty-three administrators working at homes where conditions 
were so bad the homes were put under state control.  Reacting to the 
controversy over HB 2644 and the publicity concerning the Texas Board of 
Nursing Facility Administrators, the legislature passed several new laws in 1997 
that strengthened nursing home regulation.40  The prohibition against more 
stringent state standards than federal law was repealed, and many new 
standards were imposed, including a detailed listing of patients' rights.41

Texas has already begun instituting quality initiatives with regard to long-term
care services.  S.B. 1839, 77th Texas Legislature, 2001, established a technical 
assistance program for long-term care.  The program consists o f three 
components that provide a non-regulatory framework for quality improvements in 
services to long-term care recipients.

39 U.S. Senate, "Recommendations of the Commission on Chronic Illness on the Care of the Long-Term
Care Patient, "Studies of the Aged and Aging, Vol 2 .  Committee on Labor and Public Welfare (Washington 
DC: Government Printing Office, 1957).
40 This reform was coupled with the 1987 Congressional Nursing Home Reform Law, which requires that 
every nursing home resident be given whatever services are necessary to function at their highest possible 
level.  A listing of specific patient rights may be found at
http://www.elderlawanswers.com/resoruces/s8/r33568.asp

41 Joshua M. Weiner et al., Health Policy for Low-Income People in Texas (Washington , DC: The Urban 
Institute, 1997);
Richard C. Ladd et al., State LTC Profiles Report (Minneapolis, MN: National LTC Mentoring Program, 
University of Minnesota School of Public Health, 1995).
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These components, and their respective functionalities, are as follows:

• Quality monitoring - QM provides problem-oriented, technical
assistance (nursing, pharmacy, dietary) to long-term care staff 
members in all Texas nursing facilities.  It focuses on specific clinical 
problems (such as the use of restraints) that represent statewide 
opportunities for quality care improvements.  The Long-term Care 
Quality Reporting System (QRS) can help users make a quick 
comparison among Medicaid-certified nursing facilities of their 
compliance with the state and federal regulations and potential 
weaknesses and strengths.42

• Joint training - This provides an opportunity for providers and 
regulators to participate in an ongoing educational process that 
addresses both clinical and regulatory issues.

• LTC facility liaison function - The liaison function provides an on-site
forum to address regulatory questions and improve performance in 
long-term care facilities, while furthering open communication between 
facility, staff and survey staff.

The efforts of these initiatives have been generally successful, although 
continued work is still needed to both ensure that performance and regulatory 
success is measured by outcomes, not mere compliance with prescribed 
procedures, and to ensure the QRS data is as current and accurate as 
possible.43

While state regulations are changing rapidly, most still require "sufficient" staffing
to meet residents' needs, 24-hours a day.  A study of nursing homes by the U.S. 
General Accounting Office found that half of the homes surveyed did not meet 
federal standards for nurse staffing.44  According to the National Citizens 
Coalition for Nursing Home Reform (NCCNHR), staffing is the single most critical 
issues facing residents in long-term care facilities.  Most facilities barely meet the 
minimum guidelines for staff to resident ratios and if one or more staff members 
are absent, residents simply become neglected.

42 http://www.facilityquality.dhs.state.tx.us
43 Long-Term Care Legislative Oversight Committee, Texas Health Care Association, September 22, 2004.
44 U.S. General Accounting Office, Problems in Providing Proper Care to Medicaid and Medicare Patients 
in Skilled Nursing Homes. Report No. B-164031(3). (Washington, DC: Government Printing Office, 1971).
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Long-term care Ombudsman in Texas have documented that requests for 
assistance go unanswered for long periods of time, extending from 30 minutes to 
the next shift change.  Immediate and common consequences of staffing 
shortages are incorrect/missed medications, falls from residents trying care for 
themselves, infections and pressure sores.  The majority of care ultimately 
resides on the shoulders of certified nursing assistants.  Sadly, within this group 
of professionals, there is nearly a one hundred percent turnover rate.  Studies 
confirm that 4.1 nursing hours per resident day is a threshold-staffing ratio below 
which quality care simply cannot be provided.  In a recent staffing survey of 
facilities in Harris County, the staffing ratios for a given day ranged between 2.3 
and 3.6 hours per resident.  This data is typical of staffing across the state.

The Texas Legislature took a number of actions in 2001 that affected long-term
care, particularly concerning the state's assisted living and nursing home 
industries.  In regard to assisted living providers, the legislature: required state 
officials to give providers prior notice and an opportunity for a hearing before 
denying, suspending, or revoking a license for violations of licensing standards; 
prohibited the state from assessing administrative penalties that exceed $1,000 
unless a facility fails to maintain a correction; permitted providers to retain 
residents whose health conditions have declined if the resident, the resident's
physician and the provider agree that the resident can be cared for adequately; 
and, established an assisted living fund for facilities in emergency situations; 
prohibited providers from employing individuals with a criminal history indicated 
on a background check.

State lawmakers also enacted several major nursing home measures in 2001, 
which include: required nursing homes to carry liability coverage of at least $1 
million per occurrence and $3 million aggregate on a claims-made basis, 
effective September 1, 2003, and provided that for-profit facilities might obtain 
coverage through the Texas Medical Liability Insurance Underwriting Association 
if no other coverage is available; approved legislation allowing nursing home 
residents to monitor their care with electronic monitoring devices, such as video 
cameras, with the consent of roommates and after alerting others to the 
monitoring by placing a sign on their door; and, created new training 
requirements for nursing home inspectors.  The legisla ture also provided for the 
establishment of pilot centers at two universities for advancing the quality of long-
term care.  The pilot centers will identify, develop and evaluate consumer-
centered clinical and quality-of-life assessment and care protocols.  They also 
will evaluate 1) the role of reimbursement and financial incentives in improving 
care in long-term care facilities, and 2) the role of telecommunications technology 
for improving care in remote or undeserved areas.

In 1999, Governor George W. Bush directed HHSC to conduct a comprehensive 
review of all services and support systems available to people with disabilities
with Executive Order GWB 99-2. In January 2001, HHSC issued a 
comprehensive long-term care reform plan entitled "Promoting Independence."
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The lengthy plan includes an inventory of available services, state budget 
requests and proposed statute changes, and identification of agencies 
responsible for implementing recommendations, primarily the Department of 
Human Services and the Department of Mental Health and Mental Retardation.
The plan includes recommendations to expand all waiver programs, increase 
outreach to people with disabilities about community care options, help nursing 
facility residents make the transition into the community, provide temporary rent 
subsidies for consumers who are awaiting federal housing assistance, train staff, 
and implement a data collection system.

Data from the Center for Medicare and Medicaid Services (CMS) reports that the 
average number of deficiencies in Texas nursing home facilities has dropped 
from 6.7 in 2000 to 5.1 in 2004.  The number of complaints against those same 
homes has also dropped from 10,048 in 2001, to 7,858 in 2003.45  Perhaps the 
decrease in deficiencies is due to recent state legislation tightening the reigns on 
long-term care facilities.  The Department of Aging Disability Services (DADS) 
offers the information needed for consumers to evaluate the quality of long-term
care services.  The Quality Reporting System (QRS) can be used to obtain 
specific information about a particular long-term care provider or to compare 
providers in a particular area.46  QRS provides information that can help 
consumers identify providers that may meet a family member's needs, but is not 
meant to serve as the only basis for choosing a particular provider.

Facility inspections are a point-in-time snapshot, and most facilities are inspected 
only once per year.  Key to inspectors viewing a "typical" day in a facility is to 
ensure the element of surprise when conducting a visit.  Although there is some 
variability in the inspection cycles, there also appears to be a measure of 
predictability.  Under current federal law, surveys and inspections of nursing 
homes, for example, are set to occur approximately once per year.  The time 
between inspections cannot be less than nine months or exceed 15 months.  A 
facility is not notified of the date and time of a survey - surveyors attempt to arrive 
completely unannounced.  States have begun to stagger surveys and conduct
visits on weekends, as well as early mornings and evenings, when quality, 
safety, and staffing problems may be more likely to occur.  However, to aid in 
alleviating this predictability by inspectors, DADS should track the date and 
location of each facility's federal survey and state licensure inspections to ensure 
more randomness in the number of days between cycles.  Such would allow 
even greater unpredictability of the surveyor's inspection schedule and a more 
accurate look at the true day-to-day environment experienced by a nursing home 
resident.

45 TDHS LTCR FY 2003 Annual Report
46 http://facilityquality.dhs.state.tx.us/ltcqrs_public/nq1/jsp3/qrsHome1en.jsp?MODE=P&LANGCD=en



- 36 -

HOUSE BILL 2292

HB 2292, passed during the 78th Legislative Session by Representative Arlene 
Wohlgemuth, reorganizes the delivery of health and human services.  Before HB 
2292 was passed, HHSC’s purview included the Department of Health (TDH), 
Department of Human Services (DHS), Department of Mental Health and Mental 
Retardation (MHMR), Department of Protective and Regulatory Services 
(DPRS), Rehabilitation Commission, Department on Aging, Commission on 
Alcohol and Drug Abuse, Commission for the Blind, Commission for the Deaf and 
Hard of Hearing, and Interagency Council on Early Childhood Intervention.  The 
major programs under HHSC's direction included Medicaid, Children's Health 
Insurance Program (CHIP), Vendor Drug Program, institutional care and 
community service for people with mental illness or mental retardation, protective 
services, and services for the elderly, blind and deaf.

HB 2292 consolidated the health and human services (HHS) activities and
established five newly created agencies:  Health and Human Services 
Commission (HHSC), the Department of State Health Services, the Department 
of Aging and Disability Services (DADS), the Department of Assistive and 
Rehabilitative Services, and the Department of Family and Protective Services.
As a result, DADS now oversees all long-term care regulatory issues.

Provisions related to long-term care includes new language ensuring nursing 
homes' participation in the Staff Enhancement Program voluntary.  It also allowed 
the state to recoup the costs accrued by Medicaid patients.  Finally, it established 
a nursing home quality assurance team (NFQAT) to study and recommend to 
DADS on ways to promote high quality care for residents of nursing facilities.
NFQAT consists of a nine-member team appointed by the Governor.47

47 HB 2292, 78th Legislative Session, http://www.capitol.state.tx.us/cgi-
bin/tlo/textframe.cmd?LEG=78&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=02292&VER
SION=5&TYPE=B
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NURSING FACILITY QUALITY ASSURANCE TEAM (NFQAT)

The nursing facility quality assurance team (NFQAT) was statutorily required to 
report the following:

(1)  Recommendations for improving the quality of information 
provided to consumers about the facilities;
(2) the minimum standards and performance measures included in 
the department's contracts with those facilities;
(3)  the performance of the facilities with regard to the minimum 
standards;
(4)  the number of facilities with which the department has 
terminated a contract or to which the department will not award a 
contract because the facilities do not meet the minimum standards; 
and
(5)  the overall impact of the minimum standards on the quality of 
care provided by the facilities, consumers' access to facilities, and 
cost of care.48

The NFQAT submitted to the 79th Legislature on October 1, 2004 its 
recommendations.  [See Appendix]

48 Ibid. HB 2292 §§ 2.92
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RECOMMENDATIONS

Quality of care is the key to successful long-term care.  The committee 
recommends the following:

1. Study alternative models and movements, such as the Eden 
Alternative®

49, by establishing a task force led by the Texas Long-Term
Care Institute.50 [See Appendix]

2. Attempts should be made to coordinate the efforts of the programs such 
as the State Quality Monitor Program and the NFQAT as to avoid 
duplication of time and effort.  In areas of duplication, the state should 
reduce its efforts and allow federal programs to collect data.  For Texas, 
this will provide a cost-savings measure.

3. The state should encourage long-term care facilities to move toward
quality improvement over quality assurance. According to the Texas 
Medical Foundation, evidence suggests that quality of care has improved, 
but the state should not stop here.  It is crucial that long-term care facilities 
go beyond just assuring quality, but constantly seek to improve quality.

4. It is necessary to achieve sufficient staffing.  Staffing continues to be a 
fundamental issue. Therefore, the committee recommends for the 
continuation of the Staff Enhancement Program. However, many facilities 
are unable to provide the residents with supplemental staff due to funding 
shortages, as mentioned above.

49 Eden Alternative® is a person-directed care model.  This is part of the culture change promoted by CMS.
Unlike the medical model which focuses on task-doing, the person-directed model focuses on the whole 
person.  Caregivers are formed into household teams in order to develop a close relationship between 
caregiver and patient.  "The top-down hierarchical model of management is replaced by self-directed teams 
of caregivers, empowered to meet the daily desires and pleasures of each Elder in their care. Caregivers 
rediscover the meaning in their work and choose to stay." Testimony of Texas Long-Term Care Institute, 
Sandy Ransom, RN, MSHP, September 22, 2004
50 Texas Long-Term Care Institute is a legislative appropriated group charged with studying different 
methods for improvements in quality of care.
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SECTION 4:

STAR+PLUS
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BACKGROUND

In 1993, a new Texas Program called State of Texas Access Reform (STAR) 
began providing Medicaid services through a managed care delivery system.
Between 1993 and 1998, only children and pregnant women were included in the 
implementation of STAR. However, Texas began a pilot project in 1998 called 
STAR+PLUS, the purpose of which was to integrate acute health services with 
long-term care services using a managed care delivery system.  STAR+PLUS' 
congressional authority, legislative history, delivery system, clients, benefit 
package, quality assurance process, cost savings and customer satisfaction 
data, and proposed expansion to other service areas, as well as areas of 
dissatisfaction and debate.

In a 1995 report to the 74th (1995) Texas Legislature, the Senate Health and 
Human Services Committee concluded that cost containment, significant reform 
and improvement of the Medicaid program could be achieved if the State of 
Texas obtained waivers to conduct pilot studies of long-term care (as well as 
mental health and substance abuse and consumer-oriented support for persons 
with mental retardation).  During the same legislative session, the senate issued 
Concurrent Resolution No. 55 (SCR 55), which stated that a waiver to allow an 
integrated managed care pilot study of long-term care for the elderly and
individuals with disabilities would be advantageous because integration of such 
services into a statewide managed care program could reduce cost shifting and 
the need for institutional care, improve access and quality, and create greater 
accountability for outcomes.51  However, a pilot study was necessary to 
accurately estimate potential savings.  Accordingly, under SCR 55, the 74th 
Legislature directed the State Medicaid Office to apply for a federal waiver to 
allow an integrated managed care pilot program for long-term care for the elderly 
and for individuals with disabilities.  Under SCR 55, the integrated managed care 
pilot program was to be developed with input from the public and implemented in 
both urban and rural areas, when possible. Further, SCR 55 required the Texas 
Health and Human Services Commission (HHSC) to submit a preliminary plan for 
expansion of sites to the Senate Health and Human Services Committee by 
November 1, 1996, and to submit a plan for statewide expansion by November 1, 
1998.

51 Senate Concurrent Resolution No. 55, 74th Texas Legislature (1995), available at 
http://www.capitol.state.tx.us/tlo/74R/billtext/SC00055F.HTM
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HHSC submitted a proposal for the integrated managed care pilot program, 
named STAR+PLUS, on July 23, 1997.  STAR+PLUS was approved on January 
30, 1998, and implemented in Harris County by April 1, 1998.52  STAR+PLUS's
approval was recently renewed on September 1, 2004, and is scheduled to 
expire on August 31, 2006.53  STAR+PLUS operates under all four of the 1915(b) 
waivers.

Before implementation of the STAR+PLUS program in Harris County, acute care 
and long-term care were separately provided, administered, and budgeted.
There was little coordination of the provision of such services.  The response to 
this lack of coordination was STAR+PLUS, which was designed to integrate 
delivery of acute and long-term care services through a managed care system for 
Supplemental Security Income (SSI) and SSI-related recipients.54

STAR+PLUS clients choose a health maintenance organization (HMO) or the 
primary care case management (PCCM) model, which is an option for certain 
SSI clients under the age of twenty-one. Currently, adult STAR+PLUS clients 
choose from two different HMOs, AmeriGroup STAR+PLUS 55 and EverCare 
STAR+PLUS56.

The STAR+PLUS HMOs are paid based on a fixed per member per month 
(PMPM) capitation rate,57 which is determined by averaging the medical and 
community support service expenses for the STAR+PLUS population in the 
previous year.58  HHSC has issued the capitation rates for fiscal year 2005 and 
the projected capitation rates for the expanded STAR+PLUS service areas.59

52 Texas Health and Human Services Commission, Department of Aging and Disability Services: Long-
Term Care Services, September 14, 2004.
53 STAR+PLUS operates under waivers set forth at SSA §§ 1915(b)(1), 1915(b)(2), 1915(b)(3), and 
1915(b)(4).  A copy of the STAR+PLUS 1915(b) waiver is available at 
http://www.hhsc.state.tx.us/starplus/b_waiver/Renewal_STAR+PLUS_WAIVERB.pdf
54 Texas Health and Human Services Commission, Testimony to the Long-Term Care Legislative Oversight 
Committee, September 22, 2004
55 See AmeriGroup Texas Star, discussed at http://www.amerigroupcorp.com/members/mem_houston.asp.
56 See EverCare STAR+PLUS, discussed at http://www.evercareonline.com/products/starplus.html.
EverCare primary contractor during April 2003.  For a PowerPoint presentation authored by EverCare 
regarding its STAR+PLUS managed care product, see Quality in the Managed Long-Term Care 
Environment:  The Texas Experience (May 2, 2002), available at 
http://www.hcbs.org/files/4/190/C.Adams.pdf.
57 The services that are included in the HMO capitation payment are listed at 
http://www.hhsc.state.tx.us/starplus/star_plus_101/appdxc.htm.  The STAR+PLUS covered services are 
listed at http://www.hhsc.state.tx.us/starplus/star_plus_101/appdxpp.htm
The STAR+PLUS covered services for 1915(c) HBC waiver clients, when determined medically necessary, 
are listed at http://www.hhsc.state.tx.us/starplus/star_plus_101/appdxll.htm.
58 The costs for 2003 are available at Appendix D-3
http://www.hhsc.state.tx.us/Medicaid/rfp/52904272/rfp_docs.html.
59 During the 78th Legislative Session, HB 2292 was passed, which directed HHSC to provide Medicaid 
services through the most cost-effective managed care model or models and to conduct a study to identify 
the managed care models that were most cost effective for HHSC's Medicaid program.  HHSC contracted 
with the Lewin Group who recommend for the expansion of STAR+PLUS.
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However, the committee heard substantial opposition to the expansion of 
STAR+PLUS.  Among many others, the committee heard the following 
oppositions: the HMOs are being paid for care coordination but care 
coordination visits are not made to the facility residents; payment authorization 
processes are unnecessarily complex with numerous tripwires that result in non-
payment for services provided; compared to Medicaid fee-for-service, the HMO's 
ineffective and inefficient billing procedures have resulted in increased 
administrative costs that could be used for patient care and providers have had 
to add administrative staff and shift significant staff time to deal with problems.60

Other dissatisfactions include the inability of the STAR+PLUS HMOs to 
understand the key differences in service delivery and administration between 
acute and long-term care services, which would be exacerbated by the 
expansion of STAR+PLUS and the concern felt by most committee members is 
the increase in administrative costs for providers that results from the fact that 
each STAR+PLUS HMO has its own methods of administration and billing.

In a letter to HHSC by Representative Arlene Wohlgemuth, the author of HB 
2292, she explains the intent of Section 2.29(b), relating to Medicaid managed 
care.

(b)  Except as otherwise provided by this section and 
notwithstanding any other law, the commission shall provide 
medical assistance for acute care through the most cost-effective
model of Medicaid managed care as determined by the
commission.  If the commission determines that it is more cost-
effective, the commission may provide medical assistance for acute 
care in a certain part of this state or to a certain population of 
recipients using:

(1)  a health maintenance organization model, including 
the acute care portion of Medicaid Star + Plus pilot programs;

(2)  a primary care case management model;
(3)  a prepaid health plan model;
(4)  an exclusive provider organization model; or
(5)  another Medicaid managed care model or 

arrangement.

Representative Wohlgemuth explains that "acute care" was deliberately inserted 
to prevent the Commission from being required to expand managed care for 
long-term care patients." 61

60 Texas Health Care Association, Testimony to the Long-Term Care Legislative Oversight Committee, 
September 22, 2004.
61 Representative Arlene Wohlgemuth, Letter to HHSC, April 15, 2004.
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RECOMMENDATIONS

The committee recommends that:

1. It is essential that providers' administrative costs be reduced.  Numerous 
reports reveal that providers' administrative costs during the first couple of 
years of implementation of STAR+PLUS were extremely high because 
payment authorization processes were unnecessarily complex and that 
providers have had to add administrative staff and shift significant staff 
time to deal with problems.

2. It is also necessary to conduct more frequent and timely audits of the 
HMOs to make certain that they are distributing and spending the money 
properly.

3. If STAR+PLUS is expanded, it is also the committee's recommendation 
that all STAR+PLUS clients have access to care coordination.  The 
testimony heard at the September 22, 2004 Long-Term Care hearing 
indicated that patients have difficulty accessing care coordinators and that 
care coordinator do not provide services or visit clients.  It is necessary to 
ensure that care coordination is provided to clients.




















































































































































